W.P.Nos.20259 & 28970 of 2014

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 12..06..2023
Coram
THE HON'BLE MR JUSTICE V. LAKSHMINARAYANAN

Writ Petition No.20259 of 2014
& M.P.No.1 of 2014

and
Writ Petition No0.28970 of 2014

W.P.No.20259 of 2014

1.The Chairman-cum-Managing Director,
Tamil Nadu Tourism Development Corporation Limited,

2, Wallajah Road, Chennai 600002.

2.The Assistant Manager — Administration,

Tamil Nadu Tourism Development Corporation Limited,
2, Wallajah Road, Chennai 600002.

3.The Manager,
Hotel Tamil Nadu,
Tamil Nadu Tourism Development Corporation Limited,
Dr.Nanjappa Road, Gandhipuram,
Coimbatore 641018. . Petitioner
-Versus-
1.The Presiding Officer,
Labour Court, Coimbatore.

2.S.Saroja Devi . Respondents
Petition filed under Article 226 of The Constitution of India, praying to
issue a Writ of Certiorari calling for the records of the 1* respondent in

[.LD.No.31 of 2004 and to quash the Award dated 26.02.2013 made in
[.D.No.31 of 2004 by the 1* respondent.

https://www.mhc.}nigpy.'?/judis



W.P.Nos.20259 & 28970 of 2014

W.P.No.28970 of 2014

S.Saroja Devi . Petitioner

-Versus-
1.The Presiding Officer,
Labour Court, Coimbatore.

2.The Chairman-cum-Managing Director,
Tamil Nadu Tourism Development Corporation Limited,
2, Wallajah Road, Chennai 600002.

3.The Assistant Manager — Administration,

Tamil Nadu Tourism Development Corporation Limited,
2, Wallajah Road, Chennai 600002.

4.The Manager,
Hotel Tamil Nadu,
Tamil Nadu Tourism Development Corporation Limited,
Dr.Nanjappa Road, Gandhipuram,
Coimbatore 641018.

..... Respondents

Petition filed under Article 226 of The Constitution of India, praying to

issue a Writ of Certiorari calling for the records and papers from the file of the
1* respondent made in 1.D.No.31 of 2004 dated 26.02.2013 insofar as the 1%

respondent denied 75% back wages and to quash the same.

For Petitioners in : Mr.Anand Gopalan
W.P.No.20259 of 2014 &

Respondents 2 to 4 in

W.P.No.28970 of 2014

For 2nd' Respondent in : Mr.S.Kumarasamy
W.P.No.20259 of 2014 &  for Mr.K.Bharathy
Petitioner in

W.P.No.28970 of 2014

I’ Respondent in both : Labour Court
Writ Petitions
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COMMON ORDER

The Writ Petition in W.P.No0.20259 of 2014 has been filed by the
management challenging the entire award passed by the 1% respondent —
Labour Court, Coimbatore, dated 26.02.2013 in 1.D.No.31 of 2004, while the
other writ petition in W.P.N0.28970 of 2014 has been filed by the employee
challenging a portion of the same award whereby she was denied 75% of back
wages.

2. Since W.P.No0.20259 of 2014 was the first writ petition filed by the
management, for the sake of convenience, the same is taken as a lead case. The
parties will hereinafter be referred to as per their array in W.PNo0.20259 of
2014.

3. The petitioner in W.P.N0.20259 of 2014 is the management. The 2™
respondent — Smt.S.Saroja Devi was working as a Housekeeper under the
petitioner. Her work was to oversee the work of the Sweepers-cum-Sanitary
Workers. She was found to be deficient and charge memorandums were issued
on 02.09.1998, 16.03.1999, 19.03.1999 and 23.03.1999.

4. According to the petitioner, a particular room was not checked and
kept clean and tidy and therefore, on 15.06.1999, a disciplinary proceeding was

initiated. On 15.06.1999 itself, she was placed under suspension pending
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enquiry. After a domestic enquiry, she was dismissed from service on
14.05.2001.

5. The 2™ respondent raised an industrial dispute and took it to the
Conciliation Officer. On failure of the conciliation proceedings, it was carried
as Industrial Dispute before the Labour Court, Coimbatore, in 1.D.No.31 of
2004.

6. A preliminary issue “whether the domestic enquiry was conducted in
a fair and proper manner and in accordance with law?”” was formulated by the
labour court. The labour court came to a conclusion on the preliminary issue
that the enquiry was not fair and proper and therefore, it gave an opportunity to
the petitioner management to substantiate its case by way of letting in
evidence.

7. During enquiry, the petitioner management examined 3 witnesses as
M.Ws.1 to 3, in order to substantiate its case. M.W.1, instead of supporting the
case of the management, gave evidence that it was the duty of the Sweepers
cum Sanitary Workers to keep the rooms clean and tidy and that, in case, any
room is not kept clean and tidy, then, the Housekeeper could only complain the
same to the Manager. Thereafter, it falls within the management, viz., the 1st

petitioner to initiate action on such complaint.
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8. It is an admitted case by both sides that no action was initiated against
the concerned Sweeper cum Sanitary Workers for not having kept the rooms
clean and tidy. The labour court found that the evidence M.W.2 was general in
nature and did not support the case of the petitioner management at all. With
respect to M.W.3-Manager of the Hotel, who was instrumental in issuing
suspension order to the 2™ respondent, the labour court found that he had not
specifically stated that on 12.03.1999 there were defects in Room No.122. The
labour court further found that if really M.W.3 had noted defects on
12.03.1999, he would have stated the same in the charge memo dated
28.04.1999 as well as in the charge memo dated 04.08.1999. On that basis, the
labour court drew an inference that Charge No.l was an after thought.

9. Insofar as Charge Nos.2 & 5 were concerned, even the enquiry officer
had found that they were not made out. The enquiry officer had returned a
report only with respect to Charge Nos.1, 3, 4 & 6. The allegation in Charge
No.1 was a serious one qua the nature of work of the 2™ respondent and that
was found to be an after thought.

10. Insofar as Charge Nos.3 and 4 were concerned, they were that the
employee had not received the suspension order, despite the same being served

on her. Apart from the oral evidence of M.W.2, no other evidence had been put
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forward. Therefore, on appreciation of the oral and documentary evidence
placed before it, the labour court came to the conclusion that the charges were
not proved.

11. With respect to Charge No.6, the labour court had categorically
found that there was no evidence at all. The same was with respect to Charge
No.7 also. Therefore, I do not find any illegality or irregularity with respect to
the order of the labour court in directing reinstatement of the petitioner in
service with continuity of service and all other attendant benefits to the
employee.

12. Having come to conclusion that the 2™ respondent employee was not
at fault, the labour court found that as the 2" respondent employee had not
given any evidence, with respect to taking of efforts in getting a job, she was
not entitled to get full back wages and the labour court had only granted 25%
of back wages.

13. Aggrieved by the same the 2™ respondent employee has filed
W.P.No.28970 of 2014. Since both the writ petitions challenge the Award
passed in the same Industrial Dispute, hence, they were clubbed and heard
together.

14. T heard Mr.Anand Gopalan, learned counsel appearing for the
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management and Mr.S.Kumarasamy, learned counsel appearing for the
employee.

15. Mr.S.Kumarasamy, learned counsel appearing for the employee
would contend that the petitioner was not at fault and therefore, she is entitled
to full back wages.

16. On the other hand, Mr.Anand Gopalan, learned counsel appearing for
the management would vehemently contend that the labour court had rightly
come to the conclusion that the 2™ respondent employee was not entitled to
more than 25% back wages because, she had not pleaded and proved that she
was not gainfully employed. He would invite my attention to the judgements of
the Supreme Court in Rajasthan State Road Transport Corporation, Jaipur
v. Phool Chand [(2018) 18 SCC 299] and Kendriya Vidyala Sangathan v.
S.C. Sharma [(2005) 2 SCC 363].

17. In both the aforesaid cases, the Supreme Court had held that initial
burden is on the workman to prove that he had not been gainfully employed.
Only on tendering that proof, the court had held that, it would shift to the
management. It is here that counter filed by the management becomes relevant.
The 2™ respondent employee in the instant case had specifically stated in her

petition in para 13 as under:-
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“13. QsSSP0 BIe M Saumid FUWTS
gourall  Cuss  Qsmidleorel.  Brer  @m gl
GbLuSmEE CFTILSM6, gaTd SHameui @ 6l
ST, 6IT5G @ Cual GUbHSHT  @(HeSIM .
G Lo & G) & 63T 637 6 ) 6T631 63 65T FLLSSHIMHOHDITTS
Weopwmy  em&ullsh  aBITEISTITHA  Lawlbd LD
QFuBSHOLSTSH BIel  etoialls  Coaumsvujth  @einjl

QILIT (RO T HITIT &5 160 1560115 & 61651 5 (@& (R DGO

aumenwoulle)  ourlp  aumEIMEH. 6Tl ST Gousmev
b&&I FLLSHMNOSDITTEH 6SLUSTVIDL BT  61HSD
QuEISed  OaFwsmsvylh  QFUweallebemsy  TaL STy

womih  eTeiemest  UfleumEIG LD GBI &:@L G6o1Gw
6T DI STt 6 G FwesOLIL (h et 5 1
AF:IHEUTE fv ]l 5T 64T 105 (H LD (et Lileat
UeCSTLIF|WL T Cousmev  Gum  H(HBMHSWTUCSHT(H
usflumalls) @QpBS HTOVRIGHEFHSWILIE D6 S Sl
Heungel  Fuenh  womn Q&1 FOIHSHHMETULD
i aslit  wesStIfLdmbs  Gup  mBrET  (pe
3I(H &6 ST HCmeT.”
Though paragraph by paragraph response was filed by the manager in
W.P.No0.20259 of 2014, sadly for the management, the above averments have
not been traversed. It is here I recollect the general rule of pleading that non
traverse would amount to implied admission. This rule was laid down by the

Supreme Court in Lohia Properties (P) Ltd., Tinsukia, Dilbrugar, Assam v.

Atmaram Kumar [Manu/SC/0549/1993 : (1993) 4 SCC 6].
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18. When a specific plea has been raised about non employment and the
said plead was not denied, the question of placing the burden of proof on the
workman does not arise. Had the management denied the plea of non
employment raised by the workman, then, it would be an issue to be decided
and evidence would have been let in. Fortunately for me, in this case, there was
no denial at all. Therefore, the question of placing the burden of proof entirely
on the workman does not arise. Therefore, insofar as paragraph 21 of the award
which denied full back wages on the ground that the employee had not stated in
her evidence that she had not taken efforts for alternative employment is a
perverse finding. The labour court ought to have seen that the 2™ respondent
employee had specifically pleaded her non employment and that she was
suffering from the pangs of poverty. Despite the same, the management did not
traverse the fact. Therefore, on the aforesaid principle, I hold that since the
plea of non employment was not traversed by the management, it is deemed to
be an admission on the part of the management. It is trite that admitted facts
need not be proved. Therefore, the finding of the labour court insofar as back
wages 1s concerned is contrary to the settled principle and it requires
interference at the hands of this court.

19. Coming to the percentage of back wages, Mr.Anand Gopalan would
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submit that the 2" respondent employee was reinstated in service on
10.07.2014 and had retired on 31.03.2017 and she is also drawing provident
fund pension. This fact has not been denied by the learned counsel for the 2™
respondent employee. Considering the subsequent developments, I feel that
justice would be served if the back wages is enhanced to 50% from 25% as
ordered by the labour court.

20. In view of the the aforesaid discussions, W.P.N0.20259 of 2014 fails
and the other writ petition in W.P.N0.28970 of 2014 succeeds in part.

In the result, W.P.N0.20259 of 2014 stands dismissed and
W.P.No0.28970 of 2014 stands partly allowed. Clause (i) of para 22 of the
impugned award insofar as it restricts back wages to 25% stands modified.
Instead of 25% back wages, the management is directed to pay 50% back
wages to S.Saroja Devi (employee) and in all other respects the award of the
labour court stands confirmed. The management is directed to settle the back
wages within a period of twelve weeks from the date of receipt of a copy of this

order. No costs. Consequently, connected MP is closed.

12..06..2023
Index : yes / no
Neutral Citation :yes/no
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To

1.The Chairman-cum-Managing Director,
Tamil Nadu Tourism Development Corporation Limited,
2, Wallajah Road, Chennai 600002.

2.The Assistant Manager — Administration,
Tamil Nadu Tourism Development Corporation Limited,
2, Wallajah Road, Chennai 600002.

3.The Manager,
Hotel Tamil Nadu,
Tamil Nadu Tourism Development Corporation Limited,
Dr.Nanjappa Road, Gandhipuram,
Coimbatore 641018.

4.The Presiding Officer,
Labour Court, Coimbatore.
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V.LAKSHMINARAYANAN, J.
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