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HONOURABLE SRI JUSTICE P.NAVEEN RAO
AND
HON’BLE SRI JUSTICE NAGESH BHEEMAPAKA

CIVIL MISCELLANEOUS APPEAL NO.69 OF 2023

JUDGMENT: (Per Hon’ble Sri Justice P.Naveen Rao)

It is apt to begin this judgment with the often quoted
statement by Joseph Grynbaum. He said and quite
rightly, ‘an ounce of mediation is worth a pound of arbitration
and a ton of litigation’. Joseph Grynbaum specializes in
mediating complex multi-party commercial disputes.

2. Heard learned senior counsel Sri Ashok Ram Kumar for Sri P.Satya
Venkateswara Rao for the appellant and the learned counsel Sri Hemanth
Singh appearing for Sri M.Mallikarjun Reddy for the respondent. Parties

herein are referred to as arrayed in the suit.

3. Plaintiff and the respondent are the Companies registered under the
Companies Act, 2013. According to plaintiff, it is a century old business
house engaged in business of marketing and/or manufacturing of diverse
goods and services including packaged Foods and Beverages etc. It claims to
be one of India’s foremost Private Sector Company having total income of
about [J 62,336 crores in the financial year 2021-22 with market
capitalization of about [ 3,08,882 crores as on 31.03.2022. It is rated
amongst India’s 50 biggest Non-financial companies and ranked amongst the
top 5 of India’s Most valuable companies for the years 2014 to 2019 by

Business Today. It is also adjudged to be one of the world’s top 250 most
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regarded companies of 2019 by Forbes Magazine. It claims to enjoy enviable
market position in foods business driven by renowned brads including
‘AASHIRVAAD salt’. Defendant is also involved in various consumer
products under the brand name ‘TATA’. Defendant is also involved in
manufacturing and selling of salt with the brand name ‘Shuddh by TATA

salt’.

4. According to the plaintiff, plaintiff is aggrieved against the defendant
about its adoption, use and launch in December, 2022 of a trade dress
which is a colourable and slavish imitation of ‘AASHIRVAAD salt’ trade dress
of the plaintiff. The adoption and use by the defendant of the new ‘TATA
SHUDDH salt’ trade dress for sale of salt is dishonest and motivated to trade
upon the goodwill and reputation associated with plaintiff’s ‘AASHIRVAAD
salt’. Plaintiff alleges that there is a deliberate attempt to not only copy the
overall colour combination, but also the overall get-up and arrangement of
features. The plaintiff alleges that impugned packaging/trade dress by the
defendant can have no possible justification for adoption of several features
in combination from the plaintiff’s ‘AASHIRVAAD salt’ packaging and get-up.
Plaintiff alleges that the ‘Shuddh TATA Salt’ packaging trade dress is

imitation of ‘AASHIRVAAD salt trade dress’ of plaintiff.

S. Plaintiff filed C.0.S.No.5 of 2023 in Principal Special Court in the

cadre of District Judge for Trial and Disposal of Commercial Disputes,
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Hyderabad, under Section 26 read with Section 20, Order VII Rule 1 read
with Section 151 of Code of Civil Procedure, 1908 and under Sections 29 and
135 of Trade Marks Act, 1999 to restrain infringement of trade mark
registration Nos.3335001 and 3335002, passing of, disparagement, rendition

of accounts of profits/ damages, delivery etc.

6. Plaintiff prayed to grant several reliefs, more particularly, decree of
permanent injunction restraining the defendant, by itself and/or through its
directors, group companies, associates, divisions, assignees in business,
licensees, franchisees, agents, distributors and dealers from manufacturing,
selling, offering for sale, advertising in any manner including on the internet,
directly or indirectly dealing in salt or any other product under the impugned
packaging and/or any other packaging/trade dress that may be deceptively
similar, colourable imitation and/or substantial reproduction of the
plaintiff's ‘AASHIRVAAD SALT’ trade dress amounting to infringement of
plaintiff’s registered trade mark nos.3335001 and 3335002 in clause-30 as
enunciated in the plaint; a decree of permanent injunction restraining the
defendant in any manner likely to cause confusion amounting to passing off
and unfair competition, disparaging, defaming or denigrating the products;
an order for rendition of accounts of profits illegally earned by the defendant
and a decree for an amount found due or, in the alternative, a decree for [1 2

crores towards compensatory and penal damages.
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7. Plaintiff filed affidavit expressing urgency in the matter praying the
Commercial Court to entertain the suit without compelling the plaintiff to
take recourse to mediation before filing the suit. In the affidavit, plaintiff
states that in December, 2022, the plaintiff was shocked to learn that the
defendant had re-launched its salt under the brand ‘Shuddh by TATA’ in a
package, which is a slavish and colourable imitation of the plaintiff’s
‘AASHIRVAAD Salt Trade Dress’. By enclosing two images of respective
products, plaintiff alleges dishonesty and the extent of copying of the
defendant is evident from the comparative photographs. Plaintiff alleges that
unauthorized manufacture, offer for sale and sale of the salt under the
impugned packaging has caused serious loss and damage to the plaintiff
and will continue to cause loss and damage to the plaintiff unless the same
are injected by the Court. Plaintiff further contended that visual identity
and/or deceptive similarity between the product packaging of the plaintiff
and that of the defendant is bound to confuse/mislead the unwary consumer
with average intelligence and imperfect recollection into mistaking the
defendant’s product as that of the plaintiff. Plaintiff alleges that this has
been deliberately done by the defendant to ride piggyback on the tremendous

reputation of the plaintiff and pass of its goods as those of the plaintiff.

8. Plaintiff alleges that defendant is committing acts of infringement of
trade mark, copyright, passing off within the jurisdiction of the Hon’ble

Commercial Court and unless defendant is restrained by way of an ad-
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interim injunction from manufacturing, selling, offering for sale, advertising
in any manner including on the internet, the products under the impugned
packaging, plaintiff would suffer irreparable loss and grave hardship, which
cannot be compensated in monetary terms. Plaintiff therefore pleads that
there is urgent need to restrain the defendant from further infringing the
plaintiff’s registered trade mark, copyright and committing acts of passing
off. He therefore sought exemption from pre-institution mediation and
settlement and to file the suit. Plaintiff pleads that in extreme urgency the
suit is filed and also filed application under Order XXXIX Rules 1 and 2 of
CPC for urgent ad-interim reliefs. He would contend that if the application
is not allowed, the very purpose of initiating the suit by the plaintiff would be

frustrated and as a result plaintiff would suffer irreparable damage and

injury.

9. As averred in the affidavit to seek exemption under Section 12A,
plaintiff also filed I.A.No.26 of 2023 under Order XXXIX Rules 1 and 2 of
CPC praying to grant an order of interim injunction restraining the
defendant, by itself and/or through its Directors, group companies,
associates, franchisees, agents, distributors and dealers from in any manner
disparaging, defaming or denigrating the products of the plaintiff in any
manner including on the internet directly or indirectly dealing in salt or any
other product wunder the impugned packaging and/or any other

packaging/trade dress that may be deceptively similar to plaintiff’s
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‘AASHIRVAAD Salt Trade Dress’ in any manner whatsoever amounting to
infringement of trade mark, copyright, passing off and unfair competition,
disparaging, defaming, or denigrating the products of the plaintiff in any

manner whatsoever.

10. The Commercial Court while issuing urgent notice, returnable by
20.02.2023, by Order dated 01.02.2023, observed that though the words
‘AASHIRVAAD’ and ‘SHUDDH TATA salt’ are different, the shape and make of
the packet, its size, the colour combination of the printed label containing
yellow, orange, blue and white make the package appear similar and,
therefore, it appears, prima facie, that the respondent is knowingly or
unknowingly marketing its products in the package similar to the package
used by the petitioner. The Commercial Court observed prima facie case is
made out by the plaintiff and that if injunction is not granted, the plaintiff
would put to un-measurable loss. Thus, the trial Court was inclined to grant
ad-interim temporary injunction against the defendant directing them not to
produce and release to the market the salt packets similar to the packets
used by the plaintiff. The respondent was restrained from doing so by means
of ad-interim injunction. However, the Commercial Court saved the retail
marketing of the product already released into the market. Aggrieved

thereby, the present Civil Miscellaneous Appeal is filed by the defendant.
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11. Both counsel have made elaborate submissions on various aspects
touching up on merits of the respective stands on alleged infringement of
patent of the plaintiff concerning their ‘AASHIRVAAD’ salt product by the
defendant. In addition, learned senior counsel for defendant made

preliminary submission on maintainability of the Commercial suit.

12. It is contended that Section 12-A of the Commercial Courts Act, 2015
(Act, 2015) was not complied before instituting the suit and that provision
being mandatory, non-compliance thereof is sufficient to hold the suit as not
maintainable. According to the learned senior counsel for defendant, scheme
of the Act envisages parties to a dispute first to take recourse to mediation as
a measure to resolve inter se dispute and only on failure of the resolution of
dispute by mediation, they should take recourse to filing a suit before the
Commercial Court under the Act. Being a special provision with primary
objective of curtailing litigation and encouraging the parties to resolve the
inter se dispute by mediation prior to availing legal remedy, it must be

strictly construed and complied.

13.  Per contra, according to the learned counsel for respondent, within ten
months of launching its product, the defendant has changed packaging
which in many respects similar to the packaging of ‘AASHIRVAD SALT’ of the
plaintiff causing immense damage to its reputation and marketing

prospects. The plaintiff is the prior user of its patented package. It has
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been using packaging for the last two years and received tremendous
response from consumers. Only to knock away the sales of the plaintiff, the
defendant has changed packaging to make it appear similar to the packaging

of ‘AASHIRVAAD SALT’ of the Plaintiff.

14. According to learned counsel, Section 12-A of the Act, 2015 has no
application when an urgent relief contemplated by the plaintiff. As the
defendant infringed the patent of the plaintiff permitting the defendant to
continue to manufacture and distribute the salt under the brand name,
‘SHUDH by TATA Salt’ would cause serious hardship and huge business loss
to the plaintiff and grave prejudice would be caused to the plaintiff. Thus,
there is urgency in seeking ad-interim injunction. According to the learned
counsel, in the affidavit filed under Section 12-A of the Act, 2015, all the
details are furnished why plaintiff is seeking indulgence of the Commercial
Court to file the suit without availing the mediation process and the
Commercial Court having convinced with the plea raised by the plaintiff, has

rightly entertained the suit and granted injunction order.

15. He would submit that if the defendant is aggrieved by injunction order
granted by the trial Court, he ought to have filed appropriate application for
vacating the injunction and prosecute the suit. He could not have rushed to
this Court challenging the injunction order without first seeking vacation of

the said interim order. He would submit that even assuming that plaintiff
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has not satisfied the ingredients of Section 12-A of the Act, 2015, it is no
ground to file the Appeal without first filing appropriate application before

the Commercial Court.

16. Though extensive submissions are made on various aspects, we are
confining our consideration to the scope of Section 12-A of the Act, 2015 as
accepting the contention of the defendant on maintainability of the suit

would be going to the root of the litigation initiated by the plaintiff.

17. A dispute arising out of ordinary transactions of merchants, bankers,
financiers and traders, export or import of merchandise, construction,
infrastructure and technology development agreements, intellectual property
rights relating to registered and unregistered trademarks, copyright, patent,
design, to name a few is a civil dispute having commercial angle. Hitherto,
regular Civil Courts were dealing with all disputes of civil in nature including
disputes involving commercial transactions. However, there is huge
pendency of civil disputes in all the civil Courts in the country. Ordinarily, a
civil dispute to say the least takes S to 10 years to conclude in a trial Court.
Thereon, on appeal, it will be pending at least for another five years.
Pendency of civil litigation and inordinate delay in disposal impacts disputes
involving commercial transactions. A stay in a case concerning an
infrastructure project culminating in a decision after 10 years will have

cascading effect on the project and all activities relating to the project.
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18. Long pendency of litigation and more particularly litigation relating to
business and commerce has caused severe dent in ensuring flow of foreign
investments and Multi-national Companies showing interest in doing
business in India. The Multi-national Companies and other investors fear
long drawn litigation as a stumbling block in doing business in India. In
order to promote foreign investments in India and dispel the impression of
foreign investors that litigation is consuming long time for resolution, the
Government of India has initiated several measures. It has brought out the
Commercial Courts Act, 2015 creating separate adjudication process in
cases involving commercial disputes. The Act aims to fast track the disposal

of cases involving commercial disputes.

19. On review of working of the Act, the Government brought out certain
amendments to the Act by Amendment Act 28 of 2018. The statement of
objects and reasons to bring about these amendments are spelt out as

under:

“The global economic environment has since become increasingly
competitive and to attract business at international level, India needs to
further improve its ranking in the World Bank 'Doing Business Report'
which, inter alia, considers the dispute resolution environment in the
country as one of the parameters for doing business. Further, the
tremendous economic development has ushered in enormous commercial
activities in the country including foreign direct investments, public
private partnership, etc., which has prompted initiating legislative
measures for speedy settlement of commercial disputes, widen the scope
of the courts to deal with commercial disputes and facilitate ease of doing
business. Needless to say that early resolution of commercial
disputes of even lesser value creates a positive image amongst the
investors about the strong and responsive Indian legal system. It is,
therefore, proposed to amend the Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts Act, 2015.”
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(emphasis supplied)

20. Significant change in perception is by introducing Section 12-A to the
Act by Amendment Act 28 of 2018. Why this provision introduced is

highlighted in statement of objects and reasons. It reads as under:

“Statement of Objects and Reasons.—

1. The Commercial Courts, Commercial Division and Commercial Appellate
Division of High Courts Act, 2015 was enacted for the constitution of
Commercial Courts, Commercial Division and Commercial Appellate
Division in the High Courts for adjudicating commercial disputes of
specified value and for matters connected therewith or incidental thereto.

2. The global economic environment has since become increasingly
competitive and to attract business at international level, India needs to
further improve its ranking in the World Bank “Doing Business Report”
which, inter alia, considers the dispute resolution environment in the
country as one of the parameters for doing business. Further, the
tremendous economic development has ushered in enormous commercial
activities in the country including foreign direct investments, public private
partnership, etc. which has prompted initiating legislative measures for
speedy settlement of commercial disputes, widen the scope of the courts to
deal with commercial disputes and facilitate ease of doing business.
Needless to say, that early resolution of commercial disputes of even lesser
value creates a positive image amongst the investors about the strong and
responsive Indian legal system. It is, therefore, proposed to amend the
Commercial Courts, Commercial Division and Commercial Appellate
Division of High Courts Act, 2015.

3. As Parliament was not in session and immediate action was required to
be taken to make necessary amendments in the Commercial Courts,
Commercial Division and Commercial Appellate Division of High Courts Act,
2015, to further improve India's ranking in the “Doing Business Report”,
the President promulgated the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts (Amendment) Ordinance,
2018 on 3-5-2018.

4. It is proposed to introduce the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts (Amendment) Bill, 2018
to replace the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts (Amendment) Ordinance, 2018, which
inter alia, provides for the following namely—

() to (iv) xxx

(v) to provide for compulsory mediation before institution of a suit,

where no urgent interim relief is contemplated and for this purpose, to
introduce the pre-institution mediation and settlement mechanism and
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to enable the Central Government to authorise the authorities
constituted under the Legal Services Authorities Act, 1987 for this
purpose.

5. The Bill seeks to achieve the above objectives.”

20.1. Section 12-A of the Act, 2015 reads as under:

S.12A. Pre-Institution Mediation and Settlement.-- (1) A suit, which does
not contemplate any urgent interim relief under this Act, shall not be
instituted unless the plaintiff exhausts the remedy of pre-institution
mediation in accordance with such manner and procedure as may be
prescribed by rules made by the Central Government.

(2) The Central Government may, by notification, authorise the Authorities
constituted under the Legal Services Authorities Act, 1987 (39 of 1987), for
the purposes of pre-institution mediation.

(3) Notwithstanding anything contained in the Legal Services Authorities Act,
1987 (39 of 1987), the Authority authorised by the Central Government under
sub-section (2) shall complete the process of mediation within a period of
three months from the date of application made by the plaintiff under sub-
section (1):

Provided that the period of mediation may be extended for a further
period of two months with the consent of the parties:

Provided further that, the period during which the parties remained
occupied with the pre-institution mediation, such period shall not be
computed for the purpose of limitation under the Limitation Act, 1963 (36 of
1963).

(4) If the parties to the commercial dispute arrive at a settlement, the same
shall be reduced into writing and shall be signed by the parties to the dispute
and the mediator.

(5) The settlement arrived at under this section shall have the same status

and effect as if it is an arbitral award on agreed terms under sub-section (4) of
section 30 of the Arbitration and Conciliation Act, 1996 (26 of 1996).”

21. It is a game changer for two reasons. Firstly, it aims to drive away
warring parties to a dispute from litigating and to take recourse to mediation.
No dispute is beyond resolution by means of mediation. In business,
resolution of a dispute by mediation helps in building camaraderie. The case

on hand is a case to highlight its importance. In the instant case, both
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companies are leading companies, well established, have a good market
share of their products and have built consumer confidence by decades of
hard work and commitment to quality and durability of their products. Both
have enviable dominance in consumer products. It is not in the interest of
business and consumer activity for these giants to fight litigation on a
product, in this case, salt. We are confident that if they have taken recourse

to mediation the dispute would have been resolved.

22. Secondly, it seeks to decongest the courts from avoidable litigation.
The flow of litigation involving commercial dispute has increased many fold.
Even the Commercial Courts are overloaded and taking lot of time for
disposal of cases. Unless they are decongested the main objective of creating
the Special Courts gets defeated. It is thus necessary to mandate parties to
a dispute to take recourse to mediation and discourage them to rush to the

Court.

23. It is necessary to encourage two warring parties to first explore means
to resolve the dispute before rushing to the Court and litigate. Section 12-A
of the Act therefore mandates the plaintiff to first explore the mediation
process before instituting the suit. However, it carves out exception to
availing the remedy of mediation at pre-litigation stage only if the plaintiff
requires urgent interlocutory orders. Having regard to the purpose and object

sought to be achieved, dispensing with the course of availing mediation and
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directly instituting the suit is only when urgent interlocutory orders are

required by the plaintiff and not as a matter of course.

24. In M/s. Patil Automation Private Limited and others vs. Rakheja

Engineers Private Limited!, Hon’ble Supreme Court held as under:

“91.4. Spread over five sub-sections, this standalone section in Chapter III-A,
no doubt, supported by the Rules, in our view, substantially manifests a
definite scheme to effectively deal with the perceived urgent problem of acute
clogging of the justice delivery system, which had to be de-congested. Section
12-A cannot be perceived as merely intended to reach quicker justice, and
what is more, on terms, which are mutually acceptable to the parties
concerned. Even, more importantly, it was to produce a vital and significant
effect on the very interest of the nation. We have perused the Statement of
Objects and Reasons. To attract foreign capital by enhancing its rather low
standard in the ease of doing business, it was and is still necessary to
showcase an efficient and quick justice delivery system in commercial
matters. In fact, India, which was ranked at 142 out of 189 countries, in the
Ease of Doing Business Index, in 2015, climbed up to only 130 in the year
2016. By 2020, India stood at the 63rd position.

99.1. The Act did not originally contain Section 12-A. It is by amendment in
the year 2018 that Section 12-A was inserted. The Statement of Objects and
Reasons are explicit that Section 12-A was contemplated as compulsory. The
object of the Act and the Amending Act of 2018, unerringly point to at least
partly foisting compulsory mediation on a plaintiff who does not contemplate
urgent interim relief. The provision has been contemplated only with reference
to plaintiffs who do not contemplate urgent interim relief. The legislature has
taken care to expressly exclude the period undergone during mediation for
reckoning limitation under the Limitation Act, 1963. The object is clear.

99.2. It is an undeniable reality that courts in India are reeling under an
extraordinary docket explosion. Mediation, as an alternative dispute
mechanism, has been identified as a workable solution in commercial
matters. In other words, the cases under the Act lend themselves to be
resolved through mediation. Nobody has an absolute right to file a civil suit. A
civil suit can be barred absolutely or the bar may operate unless certain
conditions are fulfilled. Cases in point, which amply illustrate this principle, are
Section 80CPC and Section 69 of the Partnership Act.

99.3. The language used in Section 12-A, which includes the word “shall”,
certainly, goes a long way to assist the Court to hold that the provision is
mandatory. The entire procedure for carrying out the mediation, has been

12022 (10) SCC 1
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spelt out in the Rules. The parties are free to engage counsel during
mediation. The expenses, as far as the fee payable to the mediator, is
concerned, is limited to a one-time fee, which appears to be reasonable,
particularly, having regard to the fact that it is to be shared equally. A trained
mediator can work wonders.

99.4. Mediation must be perceived as a new mechanism of access to justice. We
have already highlighted its benefits. Any reluctance on the part of the Court to
give Section 12-A, a mandatory interpretation, would result in defeating the
object and intention of Parliament. The fact that the mediation can become a
non-starter, cannot be a reason to hold the provision not mandatory.
Apparently, the value judgment of the lawgiver is to give the provision, a
modicum of voluntariness for the defendant, whereas, the plaintiff, who
approaches the court, must, necessarily, resort to it. Section 12-A elevates
the settlement under the Act and the Rules to an award within the meaning of
Section 30(4) of the Arbitration Act, giving it meaningful enforceability. The
period spent in mediation is excluded for the purpose of limitation. The Act
confers power to order costs based on conduct of the parties.

100. In the cases before us, the suits do not contemplate urgent interim
relief. As to what should happen in suits which do contemplate urgent
interim relief or rather the meaning of the word “contemplate” or urgent
interim relief, we need not dwell upon it. The other aspect raised about the
word “contemplate” is that there can be attempts to bypass the statutory
mediation under Section 12-A by contending that the plaintiff is
contemplating urgent interim relief, which in reality, it is found to be without
any basis. Section 80(2)CPC permits the suit to be filed where urgent interim
relief is sought by seeking the leave of the court. The proviso to Section 80(2)
contemplates that the court shall, if, after hearing the parties, is satisfied that
no urgent or immediate relief need be granted in the suit, return the plaint for
presentation to the court after compliance. Our attention is drawn to the fact
that Section 12-A does not contemplate such a procedure. This is a matter
which may engage attention of the lawmaker. Again, we reiterate that these
are not issues which arise for our consideration. In the fact of the cases
admittedly there is no urgent interim relief contemplated in the plaints in
question.” (emphasis supplied)

25. In Deepak Raheja vs. Ganga Taro Vazirani?, the Bombay High Court
held that the use of the word “shall” in a statute generally raises
presumption that the provision is mandatory and held that Section 12-A is

mandatory. It held,

“l6. It is no doubt correct that if the plain meaning of the
words of a statute leads to anomaly and absurdity, then the court can
look into the purpose for which the statute is enacted and try to
reconcile the interpretation with the purpose of the statute. However,

? Commercial Appeal (L) No.11950 of 2021 of Bombay High Court dated 1.10.2021
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If the words of the statute are plain and obvious and do not result in
any anomaly, then the court must give effect to the words as used in
the statute. The use of the word "shall" in a statute generally raises a
presumption that the provision is mandatory. This presumption can
be rebutted by looking at the object and scope of the statute and the
consequences flowing from the construction. To displace the
presumption, the intention of the legislature is to be considered.

XXX

24. Section 12A does not come into play if the suit
contemplates an urgent relief. If a commercial suit (of specified
value) contemplates urgent relief, it can be instituted in the court
straightaway. Therefore, two classes of commercial disputes are
contemplated under Section 12A. One in which an urgent interim
relief is not contemplated and second where urgent interim relief is
contemplated. Section 12A provides different schemes for these
two classes of disputes. Where there is no urgent interim relief to first
exhaust the remedy of pre-institution mediation. Where there is an
urgent interim relief contemplated to approach the court directly.
The emphasis is that for a particular type of dispute particular kind of
remedy is more appropriate. Section 12A segregates commercial
disputes depending on their urgency. Making segregation at the
inception of a commercial dispute is a considered legislative
instrument to speed up the disposal of commercial disputes. Court
adjudication is not the only type of dispute resolution mechanism.
Negotiations and mediation also resolve the dispute by finding a
mutually acceptable solution. The parties can negotiate themselves
or through a private person or machinery provided under the statute.
Once the authority conducts the mediation under Section 12A, the
mutually acceptable outcome can be enforced like an arbitral award.
For some disputes with urgent interim reliefs, adjudication in courts
can be a suitable remedy, while for some disputes, resolution through
mediation can be more appropriate. Section 12A is recognition of
this fact by the legislature. A clear legislative intent emerges from the
plain reading of Section 12A that commercial dispute which
contemplates an urgent interim relief, dispute resolution by Courts is
primary, when there is no such interim relief contemplated, pre-
institution mediation for mutual resolution of disputes to be
attempted first should be appropriate.

XXX

34. Thus, we hold that section 12A of the Act of 2015 is
mandatory, and a commercial suit of specified value which does not
contemplate any urgent interim relief under the Act of 2015, cannot
not be instituted unless the plaintiff exhausts the remedy of pre-
institution mediation in accordance with such manner and procedure
as may be prescribed by rules made by the Central Government.
Considering the object and purpose of Section 12A of being rooted
in the public interest, there is no question of it being waived by a
party. The findings in the impugned order to the contrary are set aside.”
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26. We are moving towards pre-litigation resolution of disputes by
alternate means such as negotiation, conciliation and mediation. Many
statutes made in the last few years have incorporated provisions to avail
alternative mode of resolution of disputes. Resolution of disputes by
mediation is being encouraged. In India, mediation is taking its roots firmly.
Government of India is encouraging mediation to resolve disputers and is
keen to make resort to mediation as mandatory. It seeks to introduce a bill
in the Indian Parliament to make pre-litigation mediation mandatory in any
litigation. Amendment Act, 28 of 2018 is in that direction. Legislative
measures initiated and put in place in the recent past clearly point out to
direction in which we are progressing towards resort to mediation to resolve
a dispute as mandatory pre-requisite before taking recourse to availing

civil/criminal law remedy.

27. Coming to the case on hand, plaintiff and defendant are well
established and are market leaders in several consumer products. They have
built enviable positions in the country. According to plaintiff, its total
earnings in the financial year 2021-22 is [ 62,336 crores. The figures of
TATA may also be same if not more. Both companies are also involved in
manufacture and sale of salt. The sticky point on which these two leading
companies are fighting this litigation is in marketing the salt. The dispute
concerns marketing salt in a particular package. Market share of salt in

various forms and packaging is a small percentage of their total earnings.
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28. In the facts of this case, the Court has to satisfy that plaintiff has
made out a case to dispense with availing mediation process, that he
requires urgent orders and that not permitting him to institute the suit
immediately without seeking recourse to mediation would cause irreparable

injury and hardship.

29. There was no consideration on urgency to file suit and seek urgent
interlocutory orders. Dispensing from availing the mediation to resolve the
dispute before instituting a suit is not a matter of course. The trial Court
has not even looked into the mandatory nature of availing mediation as per
Section 12-A. It has not applied its mind on whether the plaintiff has made
out a case to dispense with taking recourse to mediation. It amounts to error
of jurisdiction. Having regard to statutory mandate, we set aside the order
under challenge and remit the matter to the Commercial Court to consider
the maintainability of suit without availing the mediation as required by

Section 12-A of the Act.

30. The Appeal is accordingly, allowed. No costs. Miscellaneous

applications, if any pending, stand closed.

P.NAVEEN RAO, J

NAGESH BHEEMAPAKA, J
Date:21.04.2023
Note: Mark L R copy—YES
B/o Kkm/ tvk
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